§ 146. Retroactive or prospective application of decisions..., 20 Am. Jur. 2d Courts... 


20 Am. Jur. 2d Courts § 146 


American Jurisprudence, Second Edition May 2023 Update 


Courts 
Romualdo P. Eclavea, J.D. and Sonja Larsen, J.D. 


IX. Judicial Precedents as Binding or Persuasive 


C. Manner and Effect of Overruling Precedents 


§ 146. Retroactive or prospective application of decisions in civil actions 


Topic Summary Correlation Table —_ References 


West's Key Number Digest 


West's Key Number Digest, Courts#it-m100 to 100(3) 


A.L.R. Library 


Comment Note.—Prospective or retroactive operation of overruling decision, 10 A.L.R.3d 1371 


The United States Constitution neither requires nor prohibits retroactive or prospective application of a new decision, | and the 
determination of whether a decision overruling a former decision should be applied retroactively or merely prospectively is 


generally a matter of judicial discretion to be applied on a case-by-case basis.” 


In civil cases, the court may, in its equitable discretion, prohibit or limit retroactive operation of its ruling, where the overruled 


law has been justifiably relied upon or where retroactive operation creates a burden.> 


Observation: 


The limited retroactivity of civil decisional law does not reopen final judgments; instead, it applies the new rule only to cases still 


open to adjudication.* 
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In deciding whether a court decision should be given prospective or retroactive application, there are four options: (1) 
prospective only, that is, applying only to cases with operative facts that arise after the new rule is announced; (2) limited 
prospective application, that is, applying the new law to future cases and to the parties in the case announcing the new law and 
applying the old rule to all other pending and post litigation; (3) limited retroactivity, that is, applying to the cases described in 
(1) and (2) and to all cases where the parties have not yet exhausted all avenues of direct review; and (4) complete retroactivity, 


that is, applying the rule to all past, present, and future cases.” 


In determining whether a decision should have retroactive effect, a court should first determine whether the decision announced 
a new rule of law, and if the decision announced a new rule, the court should then consider whether: (1) retroactive effect will 
further or hinder the purpose of the new rule, (2) the parties will be unfairly prejudiced because they relied on the old rule, and 


(3) giving the new rule retroactive effect will detrimentally affect the administration of justice.° In considering whether a judicial 
decision should not be applied retroactively to pending cases, the later court will consider whether the decision establishes a new 
principle of law, either by overruling clear past precedent on which the litigants may have relied, or by deciding an issue of first 
impression whose resolution was not clearly foreshadowed, and if either of these conditions is met, the question of prospective 
or retroactive application will be answered by considering whether, given the purpose and prior history of the rule, its operation 
will be retarded or promoted by prospective or retroactive application and whether prospective application is mandated by a 


balance of equities. ’ Particular considerations relevant to the determination of whether a judicial decision applies retroactively 
include the reasonableness of the parties' reliance on the former rule, the nature of the change as substantive or procedural, the 


effect of retroactivity on the administration of justice, and the purposes to be served by the new rule.® 


The general rule in civil cases seems to be that an overruling decision in a civil case will generally apply both prospectively 


and retroactively,” absent a statement in the overruling decision that it is to have only prospective effect, !° such as where the 
court explicitly overrules its own past precedent, disapproves a practice that it had previously approved, or overturns a well- 


established body of lower court authority. "| Th this regard, it is said that, unlike legislation, which is presumptively prospective 


in operation, judicial decisions are presumptively retrospective. 2 


As a general rule, judicial decisions are retroactive in the sense that they apply both to the parties in the case before the court 


and to all other parties in pending cases. . 


For a change of decisional law to be applied retroactively it must originate in the Supreme Court of the state or the United States 


Supreme Court, it must be constitutional in nature, and must represent a development of fundamental significance. iM 


Where the United States Supreme Court applies a rule of federal law to the parties before it, that rule is to be given full retroactive 


effect in all cases still open on direct review and as to all events, regardless of when they occurred.!° A United States Supreme 
Court decision which establishes a new law applies only to state court judgments which are not yet final at the time of the 


decision. '° New legal principles, even when applied retroactively, do not apply to cases already closed.!” 
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Cases: 


Under New Jersey law, judicial decisions that adopt new rules are generally given retroactive effect; courts may, however, depart 
from that general rule when they determine that retroactive application could produce substantial inequitable results. Bohus v. 
Restaurant.com, Inc., 784 F.3d 918 (3d Cir. 2015). 


Rule of evidence governing testimony by expert witnesses was not a new constitutional rule, and therefore did not apply 
retroactively to capital murder prosecution that ended before effective date of rule. 17A A.R.S. Rules of Evid., Rule 702. State 
v. Burns, 344 P.3d 303 (Ariz. 2015). 


Judicial decision regarding how to factor employee's flat sum bonus for weekend work into overtime calculation applied 
retroactively, even if Division of Labor Standards Enforcement (DLSE) policy which set forth correct determination was itself a 
void underground regulation; DLSE policy was nonetheless an accurate interpretation of binding state law, employer could not 
claim reasonable reliance on settled law, and any restrictive application would negate penalties which Legislature determined 
to be appropriate, giving employers a free pass as regards their past conduct. Cal. Gov't Code § 11340.5(a); Cal. Lab. Code § 
510. Alvarado v. Dart Container Corporation of California, 4 Cal. Sth 542, 229 Cal. Rptr. 3d 347, 411 P.3d 528 (Cal. 2018). 


New rule announced by Supreme Court, holding that constitutional mandate for a bill to receive three readings before its passage 
requires that the three readings begin anew after a non-germane amendment changes the object or subject of a bill so that it is 
no longer related to the original bill as introduced, would apply only to instant case and prospectively, rather than retroactively, 
in case in which objectors challenged passage of particular bill as violating three-readings requirement; new rule was aimed at 
ensuring public participation in legislative process rather than protecting integrity of factfinding in judicial proceedings, and 
retrospective application of rule could render invalid other laws, causing substantial prejudice to state and legislature. Haw. 
Const. art. 3, § 15. League of Women Voters of Honolulu v. State, 150 Haw. 182, 499 P.3d 382 (2021), as corrected, (Nov. 
4, 2021). 


General rule in Michigan is that appellate court decisions are to be given full retroactivity unless limited retroactivity is justified, 
and limited retroactivity is the favored approach when overruling prior law. In re S. Kanjia, 308 Mich. App. 660, 866 N.W.2d 
862 (2014). 


General approach in state's jurisprudence is that the plaintiff receives the benefit of the rule established in an opinion, even if 
it is a new rule, because to do otherwise would not only deprive the plaintiff of any benefit resulting from her own efforts but 
would also make it less likely that, in the future, individuals will be willing to claim rights, not yet established, that they believe 
are just. Delaney v. Dickey, 244 N.J. 466, 242 A.3d 257 (2020). 


When an appellate decision overrules prior law and announces a new principle, unless the decision specifically declares the 
tuling to be prospective only, the new rule is to be applied retroactively to cases where the issue in question is properly preserved 
at all stages of adjudication up to and including any direct appeal. Commonwealth v. Hays, 218 A.3d 1260 (Pa. 2019). 


The determination of whether a constitutional rule is substantive for purposes of Teague retroactivity analysis does not depend 
upon case-specific outcomes, nor does it turn upon the attributes of any particular statutory scheme; rather, the court's task is to 
ascertain the character of the rule as a constitutional matter. Commonwealth v. Olson, 218 A.3d 863 (Pa. 2019). 

If the law regulates a motion to intervene, courts apply the law as it exists at the time the motion is filed, and a change in 


the procedural rule would not apply retroactively to prior motions to intervene. State v. Steinly, 2015 UT 15, 345 P.3d 1182 
(Utah 2015). 


[END OF SUPPLEMENT] 


WESTLAW 


§ 146. Retroactive or prospective application of decisions..., 20 Am. Jur. 2d Courts... 


© 2023 Thomson Reuters. 33-34B © 2023 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 


10 


11 


12 


13 


14 


15 


16 


17 


American Trucking Associations, Inc. v. Smith, 496 U.S. 167, 110 S. Ct. 2323, 110 L. Ed. 2d 148 (1990); 
State v. Towery, 204 Ariz. 386, 64 P.3d 828 (2003); Blackwell v. Com., State Ethics Com'n, 527 Pa. 172, 
589 A.2d 1094, 67 Ed. Law Rep. 924 (1991). 


Metcalf v. Felec Services, 784 P.2d 1386 (Alaska 1990); Blackwell v. Com., State Ethics Com'n, 527 Pa. 
172, 589 A.2d 1094, 67 Ed. Law Rep. 924 (1991); Huston v. F.D.I.C., 800 S.W.2d 845 (Tex. 1990). 


Merrill v. Utah Labor Com'n, 2009 UT 74, 223 P.3d 1099 (Utah 2009). 

Justice v. RMH Aero Logging, Inc., 42 P.3d 549 (Alaska 2002). 

State v. Bellamy, 178 N.J. 127, 835 A.2d 1231 (2003). 

Passarello v. Grumbine, 87 A.3d 285 (Pa. 2014). 

Heastie v. Roberts, 226 Ill. 2d 515, 315 Ill. Dec. 735, 877 N.E.2d 1064 (2007). 

Lazarin v. Superior Court, 188 Cal. App. 4th 1560, 116 Cal. Rptr. 3d 596 (2d Dist. 2010). 


Fain Land & Cattle Co. v. Hassell, 163 Ariz. 587, 790 P.2d 242 (1990); Pierce v. Tee-Pak, Inc., 196 Il. App. 
3d 544, 143 Ill. Dec. 118, 553 N.E.2d 1104 (4th Dist. 1990); State ex rel. Moore v. Molpus, 578 So. 2d 624 
(Miss. 1991); McCollum v. D'Arcy, 138 N.H. 285, 638 A.2d 797 (1994); Baker Hughes, Inc. v. Keco R. & 
D., Inc., 12 S.W.3d 1 (Tex. 1999); In re Gillin, 172 Vt. 546, 773 A.2d 270 (2001). 


Hoff v. Kempton, 317 N.W.2d 361 (Minn. 1982). 


Marinez v. Industrial Com'n of State of Colo., 746 P.2d 552 (Colo. 1987); Board of Educ. of Jacksonville, 
School Dist. No. 117 v. Illinois Educational Labor Relations Bd., 183 Ill. App. 3d 972, 132 Ill. Dec. 319, 
539 N.E.2d 882, 54 Ed. Law Rep. 269 (4th Dist. 1989); Grigoletti v. Ortho Pharmaceutical Corp., 118 N.J. 
89, 570 A.2d 903 (1990). 


Davis v. Moore, 772 A.2d 204 (D.C. 2001). 
Caperton v. A.T. Massey Coal Co., Inc., 225 W. Va. 128, 690 S.E.2d 322 (2009). 
Smiley v. State, 966 So. 2d 330 (Fla. 2007). 


Harper v. Virginia Dept. of Taxation, 509 U.S. 86, 113 S. Ct. 2510, 125 L. Ed. 2d 74 (1993); Hagge v. lowa 
Dept. of Revenue and Finance, 504 N.W.2d 448 (lowa 1993), as amended on denial of reh'g, (Aug. 24, 
1993); Marx v. Broom, 632 So. 2d 1315 (Miss. 1994). 


In re Watson, 104 Cal. Rptr. 3d 403 (Cal. App. 4th Dist. 2010). 


People v. Maxson, 482 Mich. 385, 759 N.W.2d 817 (2008). 


End of Document 


© 2023 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4 


